Memorandum No. 69 (1962)

Subject: Study No. 52{L) - Sovereign Immunity (Claim%. #-ions

and Judgments)

This memorandum relates to the procedure for presentation of
claims to public entities, to the provisions of law relating to
actions against public entities and to certain provisions relating
to payment of judgments.

Under separste cover you have recelved a Revised Tentative Recom-
mendation relating to Claims, Actions and Judgments Against Public
Entities and Public Employees. (Commission members -- this tentative
recommendstion is inserted in brown covers. Please bring the
tentative recommendstion to each meeting., We will be replacing
certain pages of the tentative recommendstion with revised pages
from time to time. We do hot pian, hovever; to reprodﬁce the ertire
tentative recommﬂgdation each time changeé are reqﬁirea to be made.)

The recommendation the Cammission will make to the I-rislature
concerning Claims, Actlons and Judgments Against Public Entities and
Public Employees will Include provisions thet mre not inecluded in the
Revised Tentative Recommendation referred to sbove. For convenience,
we have prepared Memorandum No. 51(1962) (payment of tort judgments)
and Memorandum No. T3{funding tort judgmenis against local public
entities with bonds) as separate memoranda. Ultimately, the material
contained in the tentative recommendations attached to Memorandum No.
51 and Memorandum No. 73 will be included in the Recommendation relat-
ing to Claims, Actions and Judgments Against Public Entities and Public

Employees.




Attached to this memorandum are four exhibits. These are all
the comments we received on the tentative claims recommendstion we
distributed for comments scme time sgo. The four exhibits are:

Exhibit I (pink sheets) (State Bar Committee)

Exhibit II (yellow sheets) (Perry H. Taft's office)

Exhibit III (mimeographed on white) (Office of Los Angeles County
Coumsel) (insufficient copies available to permit distribu-
tion 4o all persons recelying ‘this memorandum)

Exhibvit IV (Photocopy on white) (Department of Finance) (insuffi-
cient copies available tc permit distribution to all persons
receiving this memorandum)

The comments in the exhibits listed above are directed to the
tentative recommendation we previously distributed for comments. We
will note each comment under the pertinent section of the revised
tentative reconnnendé.tion. We found that it was necessary to completely
rewrite the claims statutes and we wanted the Commission to work with
the rewrlitten statute.

The following are comments of the staff and of other interested
persons on the Revised Tentative Becormendation relating to Claims,
Actions and Judgments Ageinst Public Entities and Public Employees:

1. The Department of Finance (Exhibit IV) objects to providing
one statute covering claims against all public entities. Moreover, the
Department wants to have certain limitations on filing times included
in the State claims statute, but spperently is unwilling to include
in the State claims statute even those provisions of the local publice
entities statute that now permit presentation of late claims in certain
circumstances. Does the Commission wish to accept the suggestion of
the Department of Finance that there be two separste statutes, with
different provisions or does the Commission wish to attempt to perfect
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the revised tentative recommendstion which represents the actions of
the Commission previously taken on this subject? The specific points
raised by the Department of Finance as to particular changes will be
discussed under the pertinent section of the proposed statute.

2. The following are section by section comments on the revised
tentative recommendation. In some cases we made technical corrections
in previously approved sections, We note any ccrments made on the
camperable section of the tentative recommendation we distributed for
comments.

S00. This is approved by Commission.

901l. This is approved by the Commiesion. The State Bar Committee
suggests with reference tc ancther section the following:

The concluding phrase "that would be spplicable if the action

were brought against a defendant other than a public entity"

should be eliminsted as unnecessary. The present statutes of
limitations apply to govermmental agencies. Furthermore, what
would be the effect upon such special statutes of limitation as

C.CP. Section 337.5(1) and (2)2 [These provisiocns deal with

actions on state and local entity bonds (10 years.)}] It is not

clear why the tolling of the statute of limitations during
minority or dissbility, as provided in the Code of Civil

Procedure Section 352, should not be equally applicable to

actione sgainet public entities.

Present Section T15 of the Government Code provides in part:

For the purpose of computing the time limit prescribed by this

section, the date of accrual of a cause of action to which a

claim relates is the date upon which the cause of action

accrued within the meaning of the applicable statute of

limitations. '

See also Sectione 945.6 and 945.8 of the proposed statute. This change
in the language of Section T15 apperently creates no great problem asg far

as actions againgt local public entities are concerned, since there are

a number of specific exceptions to the claims filing reguirement found ‘in
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Section 905 of the proposed statute. However, no comparable exceptions
are provided with respect to the State. See Section 905.2 of the proposed
statute.

. Not previously approved but is existing law.

.2. Previously approved.

9C5.4. Previously approved. County Counsel of Los Angeles suggests

that this gection be deleted. He states:

[Proposed Section 905.4] should be elimineted as the
requirement that a claim be filed with reference to causes
of action under Section 17001 of the Vehicle Code iz Jjust
as important as the necessity for filing claims with respect
to other causes of action. Further, the second provision
eliminating the claims reguirement where the plaintiff
did not know of the necessity for the presentation of a
claim would spparently eliminmte any statute of lLimitations
as to this type of claim. It would appear that the subject
matter is adeguately covered by proposed Sections [911.h
to 912.2].

The Commission’s consulbant has recommended that causes
of action arising under Vehicle Secticn 17001 be eliminated
from the claime requirement con the theory that most of these
claims are covered by insurance. The assumption that there
is insurance coverage is not necessarily based on fact as
for instance the City of los Angeles is self-insured with
reference to its motor vehicle actionas. However, the
provisions respecting the £iling of claims are just as
important in motor vehicle claims as they are in any other,
as the primsry purpose of the filing of a claim is to
provide a businesslike procedure for the expenditure of
public funds. The claim sections as originally developed
(see Chepter 47, Stats. 1855 or Secticn 4072 of the 1872
Political Code) were for the purpose of establishing fiscal
machinery for the payment of public funds. This machinery
of course applies not only to damage actions but also to the
payment of all the usual claims for services and materials
rendered to the public agency.

There is clearly no reason for excepting vehicle code
actions from the claims reguirement. The County of Los
Angeles for instance operates & lerge number of parking
lots. Where damege is caused by a parking lot attendant,
liability has been recognized under Section 1TCOLl of the
Vehicle Code. These claims are not covered by insurance
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but the claims provisions provide a reascnable method of

processing these claims, few if any of which ever result
in litigation.

It is likewise true that personal injury claims may
arise out of what appears to be a very trivial accident.
A review of recent jury cases tried in the Los Angeles Superior
Court indicates a substantial number of whiplash injuries
vhere the physical damage to the vehicles was extremely
minor. The claims requirement in such aceidents therefore,
irrespective of whether there is insurance coverage or not,
is just as necessary with respect to motor vehicle accidents
as to any other type of damage claim.

The office of Mr. Perry H. Taft also objects to not requiring the
filing of a claim in & case involving the operation of a motor vehicle.
See Exhibit II (yellow sheet).

905.6. Not previously spproved but is existing law.

905.8. Previously approved.

910. Previously approved.

010.2. Inadvertently omitted from previous tentative recommendation.
Is existing law,

910.4. Previously approved.

910.6. Previously approved.

910.8. Previously approved. The Los Angeles County Counsel has the
following comment concerning proposed Sections 910.8 and 911:

[These sections] are entirely unnecessary because of

the doctrine of substantizl compliance and unworkable as

rresently drafted because of the short period of time

provided therein and the fact that a defeect or cmission

in a cleim may not be apparent from exemination of the

face of the claim itself. We would further recommend that

if these provisions are retained that the notice of the

deficiency in the claim may be given not only bty the Board

but also by its clerk, auditor or attorney.

As the note under Section 910.8 indicates, the notice giving function and

funetion of ruling on the sufficiency of claims could be delegated by the
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governing body of a local public entity. However, similar authority should
be given to the Board of Control or the section should be revised to
permit the delegation in the case of §10.8 and 911. An appropriate
amendment to proposed Section 912.8 to give the Board of Control such
authority should be considered.

911. Previously approved. See comments under proposed Section 910.8

911,.2., Previously spproved. The State Bar Committee comments on this

section as followe:

The Section feels strongly that the time limit of 100 days
provided in Section [911.2] should be extended to not less
than 180 days. In this connection attention is called to the
fact that the time for filing claims against the State is
being reduced from the present time limit of two years and
further that the draft statute proposes & short six-month
statute of limitations after rejection of s claim in whole
or in part. This same recommendation was strongly urged by
the State Bar in connection with the Fresentation of Claims
Act before the 1959 legislature.

The Section also recommends that it should not be
necegsary to file a claim with a public entity on any cause
of action arising out of any contract. For example, a
glazier repeiring a broken window in a school or a garage
man repairing a municipally owned autamobile should not be
reguired to file a written claim under the Act if their
bills are not paid. Furthermore where the claim arises
out of a contractual obligation on the part of a public
entity, knowledge of the obligation on its part is a
necessary hypothesis.

In connection with contract claims, see comment to Section 930.2.
The Department of Finance strongly urges that a section like Section
911.2 be made applicable to claims against the State. BSee Exhibit IV.
911.4. Previously spproved.
911.6. The office of the Los Angeles County Counsel suggests with
reference to this section:
With reference to proposed Section [911.6], we would

suggest that the application should be deemed to have been
"grented” instead of "denied" by the inaction of the Board.
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This would avoid the necessity of & specific action on

the part of the Board where grounds for granting the
application exist.

With reference to proposed Section [911.6]1, we would
suggest either that the requirement that the public entity
be not unduly prejudiced apply as well to minor, incapacitated
and dead claimants as well as to mistaken claimants or that
the provisions with respect to filing claims by minors,
incapacitated and dead claimants be included in Section
[911.2] within the one year provision.

911.8. Previously approved.

912. Freviously approved. The Los Angeles County Counsel suggests

with reference to this section:

We would recommend thet the provisions of proposed
Section [912] be eliminated. Having provided an administrative
procedure for the filing of late claims, it would appear
unnecessary to provide an additional ccourt procedure to
determine the same matter. In case of a failure of the
Board to properly comply with the provisions of Section [911.6]
Tesort could be had to an action in mandamus to review
such action.

0l2.2. Previouely approved.
212.4. Previously approved. The Los Angeles Coumty Counsel has the
following comment on this sectlon:

With reference to Section [912.4], we are in agreement
with the concept that the Board should have a reascnable
time within which to act upon the claim before suit can
be commenced and further with the concept that the claim
shall be deemed to have been autamatically rejected by the
Board on the expiration of the period. We would suggest,
however, that the forty-five day period be increased to
ninety days as was set forth in former Section 2971k of
the Govermment Code and Section 4078 of the Political Code,
as forty-five days is an inadequate time in which to
investigate and take action on a pending claim.

* * *

With reference to proposed Section [912.4] the forty-
five day period specified therein appears to be entirely
inadequate from our previous experience. For many years
we operated under the ninety day provision set forth in
Section 2971k and still attempt to meet this ninety day
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time limitation and even so have considerable difficulty

in completing the investigation and meking our recommendation

to the Board of Supervisors within this ninety day period.

gég;é. Previously approved except that we have ingserted in subdivision
(2){4) the words "or the amount justly due is disputed” in response to a
suggestion from the State Bar Committee.

912.8. Previously approved.

913. Previously approved. The Department of Finance suggests that
this section be revised to read:

The Board in its discretion may automatically deny any

claim covered by insurance or self-insurance or for which

the claimant, in the opinion of the Board, has an adequate

remedy at law.
The staff suggests that Section 913 be omitted. The apparent reason why
it is now in the existing statute is because the statute apparently requires
that & hearing be held on each claim. We have deleted that requirement.
Accordingly, Section 913 is unnecessary since the board is authorized to
examine and adjust claims in accordance with such procedure as the board,
by rule, may prescribe. (Proposed Section 912.8).

913.2. Previously approved.

915. Freviously approved.

915.2. Previously approved. The State Bar Committee suggests that this
section be deleted. The Committee states:

The Section reccmmends the deletion from the draft statute
of Section [915.2] as tending to Unnecessarily complicate the
claims procedure. Section [915 {a}(2)] expressly authorizes
meiling. The incorporation by reference of Section 1013 of
the Code of Civil Procedure adds nothing to the authority granted
end raises a question whether it is intended to add an additicnal
day for each 100 miles of distance that the Section provides.
Furthemore, the incorporation by reference of Sectlon 1013(=)
of the Code of Civil Procedure raises sericus guestions as to
whether a1l claims would have to have attached to them an
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affidavit or certificate of mailing. Clearly the average
layman is not going to be familiar with this type of
procedural proof.

920-920,8. Not previously approved but existing law.

925-926.8. Not previously approved but existing law.

930. Previously approved. See comment to Section 930.2.

930.2. FPreviously approved. This section states existing law, The
Los Angeles County Counsel suggests that the last sentence of the section

be deleted:

With reference to proposed Section [930.2] relating
to contractual claims provisions, it would appear that
these mstters should be completely divorced from the
time limitations and other provisions relating to the
extension of such time periods contained in the proposed
legislation as these are primarily a matter of negotiation
between the parties and the contract may take into
consideration time limitations which are a primsry interest
o the parties and not a matter which should be governed
by general state legislation. For instance, in a typical
construction contract whether entered into by a public
agency or & private party, claims for extra services are
generally reguired to be sutmitted within a relatively
short period of time after such services have been
performed. It is likewlse true in many congtruction
contracts that provision is made for progress payments to
ve made monthly as the work progresses and there are many
other contrectusl provisions which do not fit within the
proposed general claims legislation.

935, Previously approved. Thie section is existing law except insofar
as it authorizes local public entities to reguire that the claim be acted
upon before an action can be commenced. This requirement--that the clalm
be acted upon--should be deleted. The difficulty that arises as a result
of this requirement involves the interrelationship of the statutes of
limitation and the cleims filing requirement. We would need, if we retain
proposed Section 935 as is, to provide s special statute of limitations.

See proposed Section 945.8. It is suggested that the existing law is
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adequate in this regard and that the requirement that the claim be first
acted upon before an action be brought be eliminated.

935.2 Previously approved. Should this gection be made applicable
to"Punctions of the governing body of the public entity under this
division"?

935.4. Previcusly approved. See comment on 935.2. The Los Angeles
County Counsel has the following comment with reference to this section:

With reference to proposed Section [935.4], the $1,000.00
1imitation should be eliminated as the authority of the agent to
allow, compromise or settle a claim should be determined by the
governing body of the local public enmtity and 11 may be desirable
to grant authority to permit allowance of claims substantially
exceeding the $1,000.00 limitation as has been provided in the
pastwithnapecttothemﬁitorotthe County who may be granted

rather brosd powers with respect to the allowance of certain
types of claims,

940, Previously approved.

9kl, Previcusly approved.

942, Previcusly spproved.

945, Previously spproved.

945.2, Previoualy epproved.

945.4, Bubstance of this provision previously approved, Technical
defects corrected in light of comments of State Bar Committee.

945.6. Substance of this provision previously approved. Technical
defects corrected in light of comments of State Bar Committee.

The State Bar Committee has the following comment with reference to this

Section:

Section {945.6] provides for a six-month statute of limitations
for the commencement of an action after the claim has been acted
on by the board. Unless the time for presenting claims based on
personal injury is increased from 100 to 180 days, the Bection
regards this time limitatlon as beilng too short and recommends
that the six months be increamsed to one year.
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With yeference to Section 945.6, the Los Angeles County Counsel states:

Weth reference to proposed Section [945.6], we are in agree-
ment with the proposed reinforcement of the six months' statute
of limitations which was formerly contained in Govermment Code
29715 and 342 Code of Clivil Procedure. This six mouths' statute
was of considerable assistance in closing out old claim files
after the period within which suit could be filed had expired.

The office of Perry Taft states with reference to proposed Sections
9"-5.6 and 9"}5-8:

Moreover proposed sections [9U5.6] and [945.8] to the Goverrment
Code would esteblish differing perlods of limitation dependent
upon whether a claim is requived to be presented in accordance
with [Chaptersl and 2 of Part 3]s Ts [945.6] would require
suit to be commenced within six months after the date the claim
is acted upon by the board in a case where a claim is required
to be presented whereas [945.8] would establish the usual
statute of limitatione in those cases where & claim is not
required to be presented.

We submit this distinction is umwise and not in conformity
to the Commission's objective of unifying and simplifying
claims procedures.

945.8. Previously spproved. The Ios Angeles County Counsel states:

With reference to proposed Section [945.8], we are in
agreement with the proposal that general statutes of limitations
also be made applicsble to public entities but would suggest
that a proviso be added to this sger~tion extending the period
of the statute of limitations for the time required to process
the claim and during which the claimant was unsble to file suit.

The State Bar Committee comments:

In Section [945.8], the concluding phrase "thst would be
applicable if the action were brought against a defendant other
than a public entity” should be eliminsted as ummeccssary. The
present statutes of limitation apply to governmental agenciles.
Furthermore, what would be the effect upon such special statutes
of limitation such as C.C.P., Section 337.5 (1) and (2)? It is
not clear to the Section why the tolling of the statute of
1imitations Auring minority or disability, as provided in the
Code of (ivil Procedure Section 352, should not be equelly
applicable to actions against public entities.

g4, Approved in substance.

947. Approved in substance. ILanguage not approved.
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94T.2, Approved in substance. Language not approved. Professor
Van Alstyne advises us that public entitles are often sued in small claims
courts. Should the public entity get $50 costs in such a case?

950-951.2. Previously spproved. We have corrected technical defects
and conformed the provisions to the cleims statute. State Bar Comzittee
spproves these provisions in substance. See Exhibit I, {pink pages) pages
3 gnd 4. See comment to Bection 9U7.2 with reference to Section 951.2.

955. Approved in substance. Ilanguage not approved.

855.2. Approved in substance. language not approved.

955.4, Not previously approved. Existing law.

955.6. Not previcusly approved. Existing law.

955.8, BNot previcusly approved. Existing law.

960. Previously approved.

960,2-960.8. Not previously approved. See Exhibit IV, pages 2-3. We
bave included these provisions here to permit Commission discussion of the
proposals of the Department of Finance.

965. Not previously approved in this form. See Exhiblt IV, page 2,
Section 623{b).

.2. Not previoualy approved. OJqe Exhibit IV, page i, proposed

amendment to Section 65k,

965.4, Not previcusly approved. See Exhibit IV, page 4, proposed
amendment to Section 655.

Repealed Government Code Section 652. Government Code Section 652

relating to interest and costs on judgments against the State was deieted
as unnecessary. OSee comsent on dlsposition table (last two pink pages in

Tentative Recommendation) under Section 652.

=12

-




Proposed Section 342 of Code of Civil Procedure (page 73--blue). We

suggest that this section be deleted. It is unnecessary. A person having a
claim against a public entity can determine the appliceble statute of
limitation by an exasmination of Division 3.6. He will be compelled to
examine that division to determine whether be has to file a clalm, whether
1liability exists, etc. These cross references in the code create problems
in drafting amendments.

of Government Code Sectlon 1 .l. Previocusly approved.

Note. We will be repealing or amending at least 148 sections that ere
not set out in the hill, Weplantosubmitmpytotheprinterandaet
these sections included in the preprinted bill. The Commission could then
exsmine the sections and we could make any changes considered necessary. I
desired, we can give examples of typical sections ina later memo and have
the Commission determine what course of action should be taken with respect
to the various types of sections.

SEC. 155. (Effective date) Previously approved. Should not Chapter 3
(Sections 970-978.4) (blue page 72) teke effect at normal effective date?
What about other parts of proposed legislaticn?

g8C. 156. (Saving clause). Previously approved.

Respectfully submitted,

John H. Debioully
Executive Secretaxy
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Hemo 69(1962)
EXHIBIT I

EXTRACT

from

" SECCND REPCRT OF

STATE PAR COMMITTEE ON SOVEREIGN IMMUNITY

{Meeting of September 20, 1962)

3. CLAIMS ACAINST PUBLIC ENTITIES

The Section feels strongly that the time limit of 100 days provided in
Section T67(a) should be extended to not less than 180 days. In this connection
attention is called to the fact that the time for-filing claims against the State
iz being reducéd from the present time limit to two years and further that the
graft statute proposes a short six-month statute on limitations after rejection
ﬁf & claim in whole or in part. This same recommendation was strongly urged by
ihe State Bar in connection with the Presentation of Claims Act before the 1959
iegislature.

The Section also recommends that it should nﬁt be necessary %o file a
claim with a public entity on any cause of action arising out of any contract.
For example, s glazier repairing a broken window in a school or 8 garage man
fepairing a municipally owned automobile should not be required to file a written
claim under the Act if their bills are not paid. Furthermore where the claim
érises out of a contractual obligation on the part of a public entity, knowledge
of the obligation on its part is a necessary hypothesis.
| Section 760(a) provides that no suit may be brought against a public entity
on B cause of action "for which a claim is required to be presented in accordance

with this chapter". Except for Section 620 relating to claims against the State,
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we are unable to find in the draft statute any provision specifying under what
circumstances and for what obligations or causes of action a claim is reguired
to be presented. A provision somewhat comparable to Section 620 should be
written into chapter 2.5, Article 2, eliminating, however, as suggested above,
¢laims based upon contract obligations.

In Section T7h(a)(3) it is recommended that there be added to the sub-section
the following

“or it may compromise the claim with respect
to the amoﬁnt due thereunder”.

The Section recommends the deletion from the draft statute of Section TP
as tending to unnecessarily complicate the claims procedure. Section 766(a)(2)
expressly authorizes mailing. The incorporation by reference of Sectiom 1013 of
the Code of Civil Procedure adds nothing to the authority granted and raises a
question whether it is intended to add an additional day for each 100 miles of
distance that that Section provides. Furthermore, the incorporation by reference
of Section 1013({a} of the Code of Civil Procedure raises sericus guestions as
to whether all claims would have to have attached to them an affidavit or
certificate of mailing. Clesrly the average layman is not going to be familiar
with this type of procedural proof.

Section 782 provides for a six-month stetute of limitations for the
commencement of an ‘action after the claim has been acted on by the boérd. Unless
the time for presenting claims based on personal injury is increased from 100
to 180 days, the Section regards this time limitation as being too short and
recomends that the six months be increased to one year.

Section7782 is probably alsc designed to apply a unifcrm statute of

limitetions, both with respect to local public entities and the State. Accordinesl,
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after tihe vords "in accordance with this chapter" there should be added "or
chapter 1 of this Division'.

The Section also recommends that there be added at the end of Section 782
the following:

"or within six months after the date the
claim is deemed rejected as provided in
Section T76".

In Section 783, the concluding phrase "that would be applicable if the action
were brought against a defendant other than a public entity" should be eliminated
a5 unnecessary. The present statutes of limitation epply to governmental
agencies. Furthermore, what would be the effect upon such special statutes of
limitation such as C.C.P., Section 337.5 (1) and (2)? It is not clear to the
Section why the tolling of the statute of limitations during minority or
disability, as provided in the Code of Civil Procedure Section 352, should not be
equally applicable to actions against public entities.

The Section has heretofore voiced its criticism with respect to the proposed
draft statute relating to "Presentation of Claim as Prerequisite to Action Against
& Public Officer or Employee". BSee pages T-9 of Minutes of July 19th, 1962.

It is recommended that no separate statute covering claims as a prerequisite to
an action against a public officer or employee be proposed but ratber that there
be added to the more comprehensive draft statute relating to Claims against
Public Entities a new section as follows:

"787. A cause of action against an employee

of a public entity for damages resulting from

any negligence on the part of such employee

while acting within the course and scope of

such employment shall be bharred unless a

written claim for such damages has been presented
to the employing entity in the manner and within




the period preseribed in this Chapter as a con-
dition to maintaining an action thereon against
such public entity. Provided, hcwever, that

no such written c¢laim need be presented to the
employing entity if the plaintiff pleads and
proves that he did not know or have reason to
know, within the period prescribed for the
presentation of & claim to the public entity,
that the death or injury to person or damage to
Property wae caused by an act or omission of an
employee of such public entity acting within the
course and scope of his employment, and that the
plaintiff gave notice to the public entity within
a reasonable time after he acquired such knowledge."

If the foregoing suggestion is adopted, provision should be made for the repealing

of Government Code Sections 1580-82 and 2003.

Under Section 22 of the draft statute where it is proposed to add Section
342 to the Code of Civil Procedure reference should be made not only to Chapter
2,5 but also to Chapter 1 if the same period of limitation is %o apply to actions
egainst the State.

Furthermore, in the last line of the Section, the reference to Section

781 of the Govermnment Code should be changed to Section 782,
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Memo. Ho.'69(1962)
EXHIBIT II

September 7, 1962
Mr. Perry H. Taft Pacific Coast
hr. Sydney J. Kandel New York
California - Govermmental Tort Iigbility -~ Immunity

Dear Perry:

Pursuant to your memorandum of August 13, 1962, we have reviewed the most
recent tentative recommendations of the California Law Revision Commission relative
to the sbove .dubject. -

The recommendation relating to "Claims Against Public Entities" causes some
concern in that it seeks to exclude motor vehicle tort claims from the usual
requirement of the notice of claims statute. The Commission contends that the
basic purpose of a claims statute is to provide the public entity with prompt
notice so that it may investigate the claim and remedy the condition which gave
rise to it. It states that such notice doee not appear to be necessary in auto
accident cases since the public entity can establish administrative procedures
pursusnt to which employees are required to report such accidents promptly to
their superiors.

The Comnmission further contends that the sec¢ond basic purpose of a claims
‘statute is to afford the public entity an opportuymity to consider and approve
meritorious cleims before commencement of litigation. It states that the liability
of public entities in motor vehicle accidents 1s generally covered by insurance
and thus the public entities automatically refer such claims to the insurance
carrier. Consequently the claims procedure does not serve its second purpose, in
the view of the Commission, in motor vehicle cases.

We feel that deletion of motor vehicle claims from the usual notice of claims
provisions is arbitrary and unwise. The fect that, as stated by the Commission,
these claims ere likely to be insured ones would seem to provide an insufficient
basis to eliminate the protective shield of notice of claim provieions.

The basic reasons for notice of claim provisions would seem to be as valid
in the case where the public entity is insured as where it mignt be individually

reasponsible.

Moreover proposed sections 782 and 783 to the Government Code would establish

differing periods of limitation dependent upon whether a claim ie required to be

presented in accordance with this chapter. Thus §782 would require suit to be
commenced within six months after the date the claim is acted upon by the board in

a ¢case where g claim is required to be presented whereas §763 would establish the

ususl statute of limitations in those cases where a claim is not required to be
presented.

We submit this distinction is unwise and not in conformity to the Commission's
objective of unifying and simplifying claims procedures.

Sincerely ydurs ’

Sydney J. Kendel
Law Department
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th vour Staff Hemorandum #13.

from the Commission, wa enclosed

raft of gtatutory language
=ttlement of clainms

L]

i

na 8 . *ugu £ 1, 1262, the Commission
sranomitted L "Tant a»i :-bua mndation Lﬁlating to Claims
ATainst Public Entities® and 'Gu coraznts to he considered by
{he Commission ik formu

lating it final rocomnendation on the
atiloe

The “caiticn of the Dana?tnznt ETE
claims statuio in, in genoral, = &
char ﬁud only in the follou_ﬁﬁ v gectaz

1. To provide a2 ginplified cvsten foxr £iling clalns,

2. or tort claims’
one-vear f£iling period
cooecontract and in-
law praescribes a
ayaiast local nublic entities
ek L4 or fox pnysical injury
p:rs"n.” serty oy growlng crops, and
i cnae-yoar axliod ezwcr claimns against local
public en ticn 715, Covernmant Codej. :
3. To prescrii ‘ month »ou _ - 7iling actions agalinst E
the State after rajeotlor o o s by Lle Statz Board of
Control, T monh Loth T uEilon a sin wmonth period for
bringing again o Btate after a claim has been
rajected ha ard of Conitrol, exeept that for motor
vohicle clains the period ig oix wontas or the tine prescrlbed
Ly the Code of Civil Prooodur: {sectlsns 643 dnd 644,
Covernnent Cuda}. '
4L, To provide o grocadure Lor <. apromisiag claims.

1
i
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-_C:_ Preserving the existing law with the above changes will provide a o
S procedure that is adequate, fair and undexstood by the bench and o
bar. The simplified system proposed by the Department of Finance - - ..
will avoid an intricate, detailed, new procedure which would imposee = -
additional procedural burdens on both claimants and State agencies R
and result in uncertainty until intarpreted by the'courts. The - -4
Department of Finance therefore reconmends, legislation which wouldy . .-~
' Repeal Bection 623, Government Code, ;=TT C I I

" .

o -, A4 & new Bection 623 to the Governnent’ Code o readi
; in ' 7'r‘i£1j ufif The State Board of cantrgi, hy”rula;‘nifﬁff

. authorize Btate agencies to adjust and pay.’
claims for negligence and dangerous cons .
‘ditions of public property where tha - '’
‘settlement does not exceed §1,000 or such
> lessex amount &s the Board may determine;.
L and a sufficient appropriation for such .

' payment exists, Payments shall be made -

L | i, only upon approval of the settlement by
; ., o the Boade oL :

S

®

) Whenaver a claim is allowed by the Board
;' and a sufficient| appropriation for the -

%  paymant thereof exists, it shall designate. o
: the fund from which the claim is to be e
; ‘paid, and the Btate agency concerned shall. o
r _ pay the c¢laim from such fund, Where no ' .
i ’ - appropriation for such payment is avalle - )

" ‘able, the Board shall report to the - .
" Jegislature in accordance with.Becticn 623 )
of this Code, *© - . o it

[

i
¢

(8) The Board may, in ite discretion, within

' 'this Code for bringing an action on & clainm, :
! re-examine & previocusly rejected clainm in.. :
; ‘.oprder to consider A Bettlement thereef. - :
(4) The head of the ﬂtatcilgancy’oona-rnpd.;raT” N
| 2 ypon recommendation of the Attoxney . - 3
i E 1.\ General ox other attorney suthorised to . v -
i« represent tha Btate, may settle, adjust, ’ i

f
PR

i or compromise any pending action where a
: ? gufficient sppropriation:for payment -
- theyreof axists. . . . . . - 0
¢ "Wnere no funds ox insufficient funds

* f#or such payment exist, the head of the .
¢ State sgency concerned, ‘upon recommendation
‘. of the Attorney Gensral or other attorney, .-
R P ST R iy NET ' " ST T

T .
Sy g I s g
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authoxized to ropresent the State, may |
.. gettle, adjust, or compromise any pending L
. action with the approval of the Department -
" Amend Section 624-to veads . . T
" .. .E4 the Skake eleecks to ineuve 4ts ikabidityy The .
Board in its discretion may automatically deny any .
claim covered by insurancer or pelf-ingurance O

"' gor which the claimant, in the cpinlon of the Boaxds

) .

“ A claim for peqligenca arising undey Seakion 37000

4o A7003y &neiusive; of he Vehicie Gode ghall ba ! o

S Y pregented to the Board within ene yeaw 100 days

hmend Bection 643 to yread: .. . . . O S

. ‘after the claim first arose or accrued, Any othex

S claim including a glaim on express contract, or for

]

‘within one yeaxr after the claim first 8
. Acce An action on sweh any claim shal

‘.- the taking or damaging Of private proporty for publig Pl B
7% use within the meaning of Section 14 of Article L of =~ - :

«'“i" ‘the Copgtitution, ghall be prescnted to the Boapd = .-t/ -
OF - el
bﬁ )

. Drougtt ekéhes withén' the 4ime prosewibed by bhe Gode " ' -

LR of Ghvikd Puecedure whthin which such an astden may ..
o lon broughé oF %
"rejected or disallowed in whole o'zjll_.n.[.pa‘rte

e .

. Repeal Section 644, LR PSS (IS S
7";': Aman '_ nd B‘ect.tonljﬁ_ds to read: '_.' R : REESERE Lt

" aiusiver of the Vehiels Gede, but if the amount

' an action ie brought,” it shall be brought on the
any othey eiadn &s yejected ox 49 ailowed enly in

- parky &n ackion may bs mainsained eniy on &he portien )

TV ef the elaim rejeeted er disaiiowedy -

' faoe

cos m::d Saetién’.ﬁ;? to reads "' SR
At the time of filing the complaint in any action

ithin six months after the claim is ™.

" An action may not be maintained on a portion of a’ e

. olain avisiny under Sections 7000 €e 47003y da-

".1s not accepted in full settlemant of the, claim and |
“ entire claim and the allowance is ineffective. &4 - __ |

% against the state, exespk én an ackion based wpen . . -

D7 a ekadm mwioing under Gection $7000 46 17003y dn-

| ] edumkvey ef She Veideds Goder the plaintiff shallfile" ~

% therewith an undertaking in such sum, but not less

H
4

. than Two Hundred Fifty Dollara ($250,00) as a judge

-

.1 ?r I.} It‘l b ")-: SN e

3
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.*'. of the court shall fix, with two sufficlient sureties,
<o to be approved by a judge of the court., The under- .
o'l % taking shall be conditionad upon payment by the. o
“. 77 plaintiff of all costs incurred by the state in the .7 : ¢
-0 osult, including a reasonable council fee to be fixed .
-, by the court, if plaintiff faile to racover judgment '
_ . wd ot 4n the action. Where no such undertaking is filed " .
© .- o T ak the time of the filing of the complaint the state " - 5y
.. 'Y may file and serve a damand therefor.. Within twenty - - ..
ot {20) days after gervice of a demand, the plaintiff SSEU '
L . shall £ile an undertaking as required herein or the .. .
e . action shall be dignissed. SR e ATt S

-

‘ fi;ﬁnhnd Saction 652 to reads Rt B f’l_;€f
-+ Except ag gtherwlse provided by law &f whexe A -
; Jjudgment is rendered for the plaintiff, it ghall be "
. for the legal amount actually found due from the
." ptate to the plaintiff, with legal intexest from
“the €ime &he elaim oy obligation fivek srese ow '
) aceruedy and without eont date of entry of Judgment,

- " Repesl Section 683.

.

Amend Saection 65¢ to read: - _
" The Controller ehall draw his warrant for the oo v
. payment of any ethew f£inal Judwents-si gettlement =~ -
' ‘against the State whenevex a sufficlent appropri=. . i .
“stion for such payment exists, Claims upon such - .. . <. ..
. judgments and settlementsg are exempt from Section 603. .

4

“Amend Section 653 to reads .. S I s el
. The Governor shall report to the legislature, at -
" ¢ach aassion, all judgmenta Or tg of ..
 actions against the State upea cinims noy avieing
~undey Sections l?OGG_he;i?ﬂear;ﬁaaiuutvar~ti,thnﬁ
Vehkoie Gode and not theretofors reported. .-

3

e
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Director of Finance




